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UNITED STATED DISTRICT COURT 
NOKTirERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

vs. 

VITO M. PASTORE, 

Defendant. 


INDICTMENT 

Crim. No. 7^-CR- 7 b 
Vio: 26 U.S.C. 7206(1) 


COUNT I 

THE GRAND JURY CHARGES: 

That on or about April 4, 1972, in the Northern District 
of New York, VITO M. FASTORE, a resident of Auburn, New York, 
did wilfully and knowingly make and subscribe a Form 1040 
U.S. Individual Income Tax Return for the year January 1 - 
December 31, 1971, which was verified by a written declaration 
that it was made under the penalties of perjury and was filed 
vith the Internal Revenue Service, which said Return he did 
not believe to be true and correct as to every material matter 
in that the said Return reported gross income from wages in 
the amount of $ 1 , 536 . 00 , interest income in the amount of $273.18 
and gross business receipts in the amount of $17,109.00, whereas, 
as he then and there well knew and believed, he received sub¬ 
stantial income in addition to that heretofore stated. 

lri violation of Title 2 6 , United States Code, Section 

7206 ( 1 ) 


A TRUE BILL 


FOREMAN OF THE GRAND JURY 


• 1•« 1 'f '^ 


nn-f »i|v« r 









TN THF UNITED STATES DISTRICT C0U ^r.v 
TOR ME NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

AppelI cg, 

- vs- 

VITO M. PASTOR! - ., 

Defcndant-Appcl1 


ant. 


NOTICE OF APPEAR 
Crim. No. 74-Cr-76 


NOTICE IS HEREBY GIVEN, that Vito M. Rastoro, 
defendant above named. hereby appeals to the Onited States Court 
of Appeals for the Seeond Crrcuit from the final lament 
ronvirtinq him of a vrolation of Seetron 7206(1) of Title 26 
of the United States Code entered in this action on the 20th 
day of November, 1975. and from each and every part thereof. 

Dated: November 20, 197S 

Yours, etc., 

PALMIERE, PASSERO & CRIMI 
Attorneys for defendant, 

Vito M. Pastore 

Norman A. Palmicrc, of counsel 
Office & P.O. Address 
Suite 700-One East Main Strec. 
Rochester, New York 1461*. 
Tel: (710) 325-2110 


TO: 


TO: 


CLERK, UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

i tm t tppn STATES ATTO RN EY 

1'ou THE NORTHERN DISTRICT OF NEW YORK 


amo Cmui 

ATTOC1NBY3 AT LAW 

too *»H.oaa eics. 

cocNts’eA. n. t. 
(IIM 
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He hod o service that ho could provide to Ron-Ore. 
ond ho could provide that oorvice, end he was paid 
for It. ond there lo no queotion thot he foiled to 
report It ao E rooo Income on hlo ton return, and wo 
outalt thot thot foot hao been proven beyond any doubt 
booed upon a rcooon, ond wo requoot tho. >ou return 

n verdict of f>uilty. 

TI1E COURT: We vrlll take a ohort receas, 

and then the Court \iLll inotruct the jury. I vant to 

E ot the cooe into your hondo tonight while the evidence 

lo otlll fresh in your mindo. ond right after you hove 

hoard the arguments of the lawyers. end oo forth. Ue 

will take a very brief rcccoo. 

(After a brief rcccoo, the proceeding 


\;cre rccuned.) 

THE COURT: Ladieo and ccntlcmen, 
now. I am the exclusive judge of the low. ond I hate 
to interrupt one of the lawyers, but he woo getting 
into o new area, but concerning the low. I cm the 
exclusive judge of the low in this Court, so you must 
occcpc Che low os I give i- to you. whether or not 
you or.roe with it. or whether or not you think thot 
Che low ought to bo somethin, different from what 1 

tell you It la. 

No„ lust oa I om the cxcluoive judge 


u.t. ecu.. T ncPOKTtn* 
flDCbtt OUltOINC 













- 7 - 


1 

397 



of the law, you and you alone arc the excluoivc Judges 


S - 

of the facto. You and you alone decide what weight 


■ 

you will give to the cvLdencc. You and you alone decide 

1 

J 

■ 

which witnooseo you ore going to believe, and you and 

il 

1 r > 

you alone ultimately decide whether thio defendant 

i 

(> 

| 

in guilty or not guilty of the chnrgcn made ngninot 

1 

■ 

him in thio indictment. 

! 

i 

1 

Nov;, how do you go about finding the 

i 

9 

■ 

'1 

facto? Finding the facto io merely a proceco by 

■ 10 

*1 

which you, the Jury, conoider all of the exhibito 

1 

which have been received in evidence, conoider the 

r: 

tcc._ir.ony of oil of the witncooco, both on direct 

f 

■ 

and on crcoo-cxaminatlon, oift out what vt>u believe 

’ 

1 11 

weigh it on the ocnle of the reasoning powers, diocu 33 

if. 

■ 

it with your fellow jurorc, end decide juot where 


, ■ 16 

the truth lieo in thio caoe. 


1 17 

1 

Now, in thio connection, all evidence 


IK 

1 

io of two general types: Direct evidence, and 


" 19 

civcumotontial evidence. Evidence io direct when 

• 

1 

the facto are eotnbliohed or owom to by witneooeo 


21 

i 

who have pcroonnl knowledge of it from something 


BB o<i 

that thoy havo accn, or oboervod or heard, and oo on. 


1 

Or when ohovm by an exhibit. 


21 

1 

Circumotantial evidence nimply meano 


■ 2 r> 

the drawing of a logical concluaion from oth._r connected 


■ 

US COUMT Ml 1 • f «M T r M s 


! 

• ri r>i mm r>"i • imi 








/ 
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1 
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1 

1 

fncto. We all uoe that proccoo In our dally Uvea. 


1 2 

If ooracone x/allco Into thio room and hlo clothing 


■ 

■ 

Is dripping x;ith rain, even though you cannot oce 



outdooro, you drax/ the logical concluoion that It lo 


1 - r » 

raining outoide. 


■ 

u 

mm 

Nov/, not all circumstantial evidence 



callo for ouch a compelling concluoion, but the 


■ 

proccoo io no different, and you uoe it in your daily 

l 

■ 

- 

livco, and you uoe it here. Dra:/ a logical concluoion 

1 

1 

1 

of facto ohoxm in the evidence. 


1 

|| 

Nov, no greater certainty io required 

HI 

1*2 

■ 

x;hcn evidence io circumstantial than X7hen it io direct 

1 


1 

information, and in either caoo the Jury mint be 

■ 1 * 

1 

oatiofiod of the defendant:'o guilt beyend a reaoonable 

Hi 

ir> 

■ 

doubt, before it can convict. 

:l 

® 16 

Nox/, it if* your memory of the evidence 


■ 

that controlo. It io not the x/ay I remember it, and 


Hi 

18 

# 

it io not ncccoo^rily the x?ay Counsel remombero it. 


1 

19 

I have no intention here of oummarizing thio evidence. 

, 


1 20 

The caoo hao not been overly long, and you have juot 


■ 21 

i 

liotened to tx/o oummationo netting forth oppooing 


™ 22 

viex/o of x;hat thio evidence ohox/o. 

& 

■ 

Nox/, to the cjxtcnt that the argument 


2» 

of Counocl an to x/hat thin evidence ohov;o aquarco 


" 2. r i 

1_ 

v;ith your oxm memory of the evidence, you can accept 


■ 

u.s. court nciourrni 
• r r r r i» a » m»ii rtin*-. 



/- k 

•/ 
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what they say, but to the extent that you have a 
different recollection of the evidence, you ore 
bound by your oath to rely on your memory, and to 
reject what Counsel nay. 

Now, one of your moot Important 
functlono la to determine which witnesses you ore 
going to believe, and thin in no an to every witncoo, 
whether called by the Government or by the Defenoe. 

You ere not to be influenced by the number of 
witnesses colled by cither aide. Your concern 13 not 
with the quantity of the evide (.2,but with the quality 


of it. 


The fi~rt tent which you should apply 



in determining the trustworthiness of the witness is 

I 

to measure what he says against your plain, everyday 
common sense. You arc not bound to believe unreasonable 
statements or to accept testimony that insults your 

II 

intelligence just because the statements are made 

8 

' t 

under oath in a courtroom. 

1 

You saw the witnesses in this case. 

I 

I 

■ 

In deciding whether or not to believe a witness, 

A 

you should consider not only what he said, but his 
manner on the witness stand. How did the witneno 

I 

impress you? I noticed that you were watching each 
of these witnesses no they testified. Obviously you 


u w. count nr r*o»« t r r»i 
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werc sizing them up. Was the witness' version of 
the facts straightforward? Was he trying to conceal 
anything? Was he being frank and candid with you? 

Was he Just parroting answers? Is he interested in 
any way in the outcome of thxc case? How strong or 
v/cak was his memory of important events? 

In short, can you rely on him? 

Was he hostile or friendly toward any side? Does 
he have any motive to testify falsely? You ought to 
consider also his opportunity to know the facto 
about which he testified, and the probability or 
improbability of what he said. How does his testimony 
add up when considered \7ith all of the other evidence. 


particularly how docs it add up when considered 
against the documentary evidence? The documentary 
evidence which wa3 created at the time of the 
transactions, and w’hcther he can stand on the witness 
stand and tell lies. 

Are there any inconsistencies in the 
witness' testimony, and if so, how Important arc they? 
Has the witness made any inconsistent statements on 
nay prior occasions when ho wan undor oath? And If 
no, how important are thoao inconoiotcnt statements? 

Now, the defendant, Vito Pastorc, 
did not take the witness stand. A defendant is not 
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to detect and to prooecutc wrongdoers. 


Finally, it happens that only those 


who are on the inside can give cvidcnco which is 


material and important to the case. There io no 


requirement that the testimony of an accomplice be 


corroborated, that io, that it bo backed up or 


oupported by othoro. You may convict upon the 


testimony of an accomplice alone, if you believe it. 


The credibility of Cedrone and Galloni, 


like that of all of us, io for you and you alone to 


determine, taking into account, of cource, the interest 


of the \ritneoo, his motive, any inducement or 


consideration that he may have received from the 


government, or may hope to receive from the government, 


and you still must be fair toward the defendant in 


any other evidence which you recall, which may 


reasonably be considered by you to influence or to 


color his testimony. 


Now, I have forgotten the witness' 


name, but he testified that he had been engaged 


in handwriting analysis for a number of yearn. 


He made a comparative study of the defendant's admitted 


signature and handwriting, nnd tho quontionod 


oignnturco nnd handwriting appearing on the check 


nnd other documents received in evidence, lie testified 


U.t. C oon r n» » M«uro 
M. OL*«*L Itt'UOlNO 
AiHANf, »l 4 . 
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that in hio opinion all but two of the checks had 
been signed -- all of the checks had been signed 
byitho same peroon. 

You may, of course, give consideration 
to his opinion, but you are not bound by it. You 
may, and you should make the comparison yourselves 
of a hanchrriting appearing in tho endorsement on the 
check, and the handwriting appearing in the questioned 
documents, and in the defendant's exemplar and sample 
of his own handwriting, as well as you should make 
that comparison with the samples of the handmriting 
of the witnesses Cedrone and Gallon!, and you should 
also consider whether under thccircumstanccs either 
Cedrone or Gallon!, or the defendant, had any motive 
or purpose to falsify or to change their handwriting 
so as to mislead the handwriting expert, or exculpate 
themselves or excuse themselves, ox escape, perhapa, 
persecution. 

Nov;, if you find that any witness has 
deliberately lied with respect to any material factor 


in the evidence offered in this trial, youyiay, if 
you wish, accept as much of the witness' testimony 
no you boliovo, or if you wish, you can rojcct the 
entire testimony of ouch u witnoss. 

N«w, before discussing thw opccific 



U.S. court! Ml MSl.ti H* 
f I PI I Uil t Ml<. 
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charge made here, I want to remind you that an 
indictment io a more accusation. It ia not evidence 
the truth of tho charge made, and you arc to draw 
no infcrcncco of guilt from the mere fact that this 
defendant hao been indicted. An indictment oimply 
mcana that the defendant hao been accused of a crime 
end, no I told you earlier, ho hao denied the charges 
made againot him by his plea of not guilty. The 
defendant hao no burden of proof to ouutain in thio 
caoc. He io under no obligation to provide any 
documcnto or any witnesses. He io presumed to be 
innocent, and thio presumption of innocence continues 
throughout the trial and during the deliberations of 

t 

the jury. The presumption innocence io overcome 
when, and only when the government eotabllohco the 
guilt of the defendant beyond a reasonable doubt. 

‘■ow, what do I mean by the phrase, 
"beyond a reasonable doubt"? 

As the phrase implies, beyond a 
reasonable doubt io a doubt that io booed upon reason, 
and reason which appears in the evidence, or in the 
lack of cvidcnco. It io not noma vnguo, speculative, 
imaginary doubt, nor a doubt hnoed upon an emotion 
or oympnthy, or upon what some Juror might regard as 
an unpleasant duty. The government io not required to 


U I COUHT Ml I OMT| lif 

r i o» m 41 nun (.!»*«. 
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prove the defendant's guilt beyond every possible 
doubt nor to an absolute or mathematical certainty 
because such mcaouro of proof would be humanly 
Impossible in human affairs. 

You should review the evidence an 
you remember it. Sift out the teotimony which you 
believe. Diocuss it, compare your viewn of the 
evidence with that of your fellow jurors. If that 
process produces a solemn belief, or conviction in 
your mind, such as you would be willing to act upon 
if this were an important matter of your own, then you 
may say that you have been then convinced beyond a 
reasonable doubt. 

On the other hand, if your mind is 
wavering or so uncertain that you would hesitate 
before acting if this were an important matter of 
your own, then you have not been convinced beyond 
a reasonable doubt and you must render a verdict of 


not guilty. 


We will now discuss the case at hand. 


The defendant here, the indictment here, charges 
the defendant, Vito Pantore, with violation of a law 
of the United States, which provides that any person 
who illegally makes and subscribes any return which 
contains or i 3 verified by a written declaration that 


U.|. COUNT IllNfHTim 
r t pt r. * i null »t»i6 


$ 










it is made under penalty of perjury, and which he 
does not believe to be true and correct n3 to every 
material matter, nhnll be guilty of a crime. In 
order to convict a defendant on theae charges, based 
on a violation of that law, the government must prove 
to your nntiofnction beyond n rcasonnb 1 e doubt the 
following four elements: 

1. That the return in question was 
cigned by the defendant. The defendant 'g return on 
Form 1040 for the tax year ending December 31, 1971 
is in evidence as Government 'g Exhibit 1, and there 
i3 no dispute that the defendant signed that return. 

The second element io that the return 
must be one that contains or io verified by a written 
declaration that it wan made under penalty of perjury. 
There io no question here whatever that the tax 
return in evidence as Government's Exhibit 1 contained 
and was verified by a written declaration that it was 
made under penalty of perjury. 

The third element is that a maker, 
a person signing the return must believe that the 
return is true and correct an to every mnterinl matter 
Nov;, by truo and correct, I mean nccutnte and complete 
By material matter, in thin cane, I mean a large and 
substantial understatement of gross income which this 
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dofcndant received in the year 1971. 

Now, what the defendant believed to 

be true, or not true when he oigned the return, 
obviouoly dependo upon what wao in hio own tnind. j 

V7e have no way of looking into the 

i, 

defendant'o otm mind except no wo can infer by 
circumotantial evidence of what wao in bin mind | 

from the way he handled hio buoincoo affairs, from 

what he cayo, and from how he acucd. 

Now, if the defendant oigned the return 

in pood faith, and honcotly believed that it wao true 
and correct ao to every material matter, he hao not 
committed a crime, and he should be acquitted, even 
though the return io inaccurate or in cuch a caoe, 
even if the rctxim io not actually true or correct, he j 
io oimply laboring under an honeot mistake end j 

therefore would not be signing a return which he 

himoelf believed wao untrue. , 

So you see, the question here io what j 

did the defendant himoelf honestly believe ao to whether 
he wad reporting all of the income which he had received 

during the calendar year 1971? j 

In determining whether the defendant j} 

'I 

believed the return to bo true and correct, or whether | 
he knew and believed thnt it wao faloc and incorrect, 


o.». count nn'ontrri* 
rc hi nunH'it 


V 
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you chould look at all of the circumstances surrounding 


the transactions Involved here. You should ask yourself 


Were the tronaactlona carried on In the usual.normal, 


open and straightforward way of doing business, 


or not, why not? Wa3 currency uned unnecessarily? 


Were the uoual records kept of thcoc trnnonctionn? 


Were the transactions straightforward and out In the 


open, or were they deviouo? Did the defendant keep 


or fail to keep the uoual rccordo of ouch transactions, 


or the uoual records of men engaged in the legal 


profession, and if not, why not? 


You should aloo consider any other 


evidence or circumstances which you deem relevant 


to determine whether the defendant believed the return 


to be true and accurate, or whether he knew full well 


and believed that it was false. 


In determining whether the defendant 


believed the return in question was true and correct 


ao to every material fact, you must determine whether 


there was a large and cubstantial understatement of 


Ilia gross income, or whether there wa3 no understatement 


at all, or if there wao an understatement, whether it 


wao insignificant. You ohould also compare the size 


of the alleged false statements of gross income shown 


on the return with the total gross income you find 


u.». count nrnoHYiH* 
fr w: ii*l nun I'Img 

*» »U»|V, *• 




/N 


' n 










Chat the dofcndant received. 

Now, in thio connection, there hao 
been some argument hero about what io incomo. Wo 
are told in Che inotructiono of Form 1040, which 
coot of uo have to fill out, what conotituteo income. 
And in a word, income in any rr.onoy rccolvod during 
Cho tnxablo year, cho calendar year of 1971, from 
ocrviceo of any hind rendered, from rent, from 
dividends, from interest on bank accounts, and then 
wo are ell given a form which gives uo examples: Wages 
salaries, bonuses, commissions, fees, tips, gratuities, 
d^videnda, earnings from savings and loan associations, 
cavings banks, credit unions, Interest cn tan refunds, 
inherest cn bank deposits, benda, notes, interest 
on United States oavinga bonds, intercot on other 
bonds issued after October 9, 1969 by State and local 
governments, and profits or shares of profits from 
businesses or professions, shares of profits for 
partnerships and small business corporations, pensions, 
annuities, and cndo^jccnto. Profits from the sale or 
exchange of real estate, security or other property, 
rento and royalties, money from estates for trust 
incomo, unemployment benefito and alimony. 

Then from the warn, refunds of the 
otatu and local taxco, and even embezzled or other 
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illegal income. 

Now, money that you have accumulated, 
savingo and money that you inherit,and money that io 
given to you, and money that you borrowed, and the 
like, io not income. 

Now, the queotion here opccificnlly 
io whether theoe chccko which were caqhod by thio defendant, 
according to the evidence of the bank officcro and 
tcllero, conotitutcd income, money payable to him 
for hio uoe and benefit ao he oaw fit, or wao it moneys jj 
ao argued, that he received in truot to dioburoe in 
behalf of hio clicnto. 

Now, the government doeo not have to 


prove the exact amount of the undcr-cotlmatcd grooo 
income. But it muat prove beyond a rcaoonablc doubt 
that the undcr-eotimate of grooo income wao large and 
cubotantial, and not omall and inoignifleant, oo if 
the otatemont of grooo income io generally accurate, 
then that would not be a faloe otatement of a material 
matter. If the under-eotimate of grooo income io 
large andoubotantial, oo that the grooo income reported 
varicn greatly from the true income, then it io a 
material matter. 

The government here contend:! that the 
proof showed beyond a reasonable doubt that the 

u.t. count rn penTmi 
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All 


defendant knew that the return Intentionally under- 
cotimatcd hio grooa income for the year In queotlon, 
and that the defendant therefore did not believe the 
mtum to be true and correct ao to every material 
matter. 

Ao I told you earlier, by hln plea 
of not guilty,the defendant denied that be mado any 
ouch fnloe returns. 

Nor;, knowledge here doeo not mean 
that the defendant muot be aware that he is violating 
the law. It simply means that he muot know, or be 
aware of the existence of substantially more gross 


income in 1971 than he was otating on hio tax return. 

- 

That io, he muot know that he has mure income than 
he io otating and he muot undor-cstimatc it voluntarily, 
deliberately, and on purpose and not because of a mistake, 

j 

misunderstanding, confusion, ignorance, carelessness or 'j 

other innocent reason. Knowledge is used in its normal j 

i | 

sense of actual knowledge, that io, being consciously 
aware or sure of the existence or non-existence of 
other income. j 

Now, the fourth element of this offenseJ 
io that the defendant must have acted knowingly and 
wilfully. An act is trllful if it in done voluntarily 
and here done with a specific intent to sign a tax 

u.s. counr mi r*c»nrrm * ————. — . g 
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return ao true and correct when the oigner knows 


2 

and boliovco himoolf that the return io not true 


1 3 

nnd not correct, and when he does thlo for the purpooe 


1 

of concealing from the government the true income 


5 

or other material facto that on accurate and complete 


8 o 

nnd true full return would chow. 


K - 7 

The law required that n pornon muat 


' 8 

act knowingly and wilfully co that no one will be 


1 9 

convicted for an innocent mistake, otupidity, 

| 

1 10 

cnrclcooneoo , or other innocent rcaoono. It io thus 


11 

not oufficient for the government merely to prove 

8 12 

that the return wao prepared in haste, recklcooly, or 

1 

1 13 ’ 

that the underlying recorco were kept in a carelcoo 

1 

14 

or unwise manner. In determining whether the 

1 

1 ir» 

defendant acted knowingly and intentionally, again 

1 

1 16 

you muat look into hio mind. You may thuo infer 


17 

knowledgeable intent from the way the defendant acted 


8 18 

here. The otatemonto ho made and all of the ourrounding 


1 

circum3tanceo . 


20 

In ohort , actiono opeak louder than 

* 

■ 21 

wordo when we are trying rj look into a peroon’o mind. 


1 22 

In determining what wao the defendant’o intent, you 


21 

ohould take into conoidcrntion any cvidcnco of 


i 24 

concealment of facto relating to bin income or attempts 


8 2,r> 

to conceal hio income. Any covering up of the oourceo 
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of income. Handling one's affairs so as to avoid 
making the uoual rccordo. Any unneccooary uoe of caoh. 
The uoe of fictitiouo names, and the uoe of fictit-ouo 
tranoactiono, and any other things uhich you find 
likely to miolcad or to conceal what io really going on. 

You may find evidence of intent to 
commit the crime of making n return which woo incorrect 
ao to material mattcro even though there io alno some 
intent or deoire to supprcoo information ao to acto 
xtfhich arc unrelated to tax retumo including other 
criminal -acto, but in that connection, I again caution 
you and inctract you that the only charge with which 
thio defendant otanda on trial here io a charge of 
filing, knowingly filing a faloo tax return. 

You may find that the statement here 
woo made wilfully if you find that the defendant 
knew that he had received oubotantinlly more gross 
income than he reported on hio return, and ho 
deliberately understated hio grooo income, with an 
intention, or for the purpose of making a tax return 
which was untrue, or substantially incorrect as to a 
material fact. 

To oum up. then, before you con convict 
the defendant, you must find beyond a rennonablo doubt 
that the defendant signed the return in question; two, 


u.t. count mi poutrni 
riULMAl noill’lMG 
M IMKV. II « 
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that the return contained or was verified by a 
written declaration that it wap made under penalty 
of perjury; three, that tho defendant believed the 
return wna not true and correct no to every material 
fact; and fourth, that he wilfully and knowingly 
signed or made tho return which he knew wna fnloc 


and incorrect. 


Now, if you find that the government 


US. COUHT fl I. I* OM T f M• 
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hao eotabliehed -- hao failed to ectnblioh each end 
every one of these elements beyond a reasonable doubt, 
then you should acquit thin defendant. If, on the 
other hand, the government lias established each of 
every one of these elements beyond a reasonable doubt, 
then you should convict hLm. 

You are inotructcd that the question 
of po jiblc punishment of the defendant in the event 
of a conviction io no concern of yours, and it should 
not enter into or influence your deliberations in any 
way. The duty of imposing sentence in the event of 
a conviction rests exclusively upon the Court. Your 
function is to weigh the evidence in the caoe and 
determine tho guilt or non-guilt of the defendant 
oolcly upon tho basis of such cvidcnco, and tho law 
as I have given it to you in this charge. 

When you retire to the jury room, you 
















xd.ll elect one of your membero to act ao your Foreman 
or Forclady, and to apeak for you. You x/lll treat 
or. 3 ' onOthcr with conoldcration end respect’, no I know 
you x;ill. If dlffercncc3 of opinion nrloe, your 
discussions ohould be dignified and calm, and 
intelligent. Your verdict must bo bnned upon the 
evidence end the law. The evidence v;hl.ch was preoentod 
in thin cane, ao you remember it, and the lew an I have ; 

* I 

given It to you In thlo charge. You are each entitled 

’I 

to your ox.ti opinion. lie juror ohould acquiesce in 
a verdict ngainot hio individual judgment, nevertheless, 
no one ohould enter a jury room xd.th ouch pride of 
opinion that he or oho v:ould refuse to change hio or 
her mind no matter how convincing the arguments of 
fellow juroro. 

8 

s 

Diccuscion and deliberation are part 
of our democratic jury x;ay, and your deliberations 
ohould be approached in that spirit. Talk out your 

i| 

differences. Each of you ohould, in effect, decide 
the case for himself or herself, after thoroughly 

| 

reviewing the evidence, and frankly discussing it 
with your fellow jurors, x;ith an open mind and x/ith 
a dcairo to reach a verdict. If you do that, you will 
be acting in the true democratic process of the 
American jury system. 
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1 


1 

Thero are twelve of you on thio Jury, 




0 

and the altcmatco 4/111 be excused with the thnnko 


1 


3 

of the Court before you retire for your deliberationa . 


1 


4 

Any verdict muot be the unaniir.ouo verdict of all of 


■ 


5 

l 

you, and it muot repreoent the honeot concluoiono of 

I 

1 


6 

each of you. The Court '/ill oend into the Jury room 


1 


7 

a copy of thio indictment and all of tho exhibits 


■ 


8 

which have been received in evidence. 


1 


9 

I oubmit the caoe to you with evrry 


1 


10 

comfort and confidence that you will fully measure 


■ 


11 

up to the oath which you took ao mermboro of the jury, 


1 


12 

1 

to decide the iocue submitted to you fairly end 

y 

1 


13 

impartially, and without fear or favor. 

1 


14 

Mow, members of the jury, if you find 

t 

i 

1 


IS 

that the government hao failed to eotablioh the guilt 


1 


16 

of thio defendant beyond a reasonable doubt, ypu should 


1 


17 

acquit him. If you find that the defendant hao not 


1 


18 

violated the law, you should not heoitatc, for any 


1 


19 

reason, to render a verdict of not guilty. 


1 


20 

But, on the other hand, if you find 




21 

■ 

that the government hao cotablished hio guilt beyond 

i 


1 


22 

a reaoonablc doubt, you ohould not hcoitnte, bocnuoc 


1 


2.1 

of sympathy or any other rcanon, to render a verdict ' 


■ 


24 

of guilty. 

i 


1 


2.1 

Are there any exceptions, gentlemen, 


• 
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ond If oo, I will hear you at the aide bar. 

MR. PALMIERE: Yea, I have one. 

(Whereupon, the following took place 
at the bench, out of the hearing of the Jury:) 

MR. PALMIERE: I except.to that portion 
of the Court'o charge whore ho indicated, whore the 
Court indicated that the expert witncaa teotified 
that in comparing the defendant'o known handwriting -- 
wall, where the expert witneoa teotified that in 
comparing the defendant'o kno\m handwriting with 
documentary evidence, the expert indicated that the 
oarne person who oigned the known documents also 
oigned the others. 

My recollection of the testimony 
wan that ho only compared the known handwriting of 
the defendant with Exhibit 17. 

THE COURT: Is that correct? 


check. 


MR. LOME: Yes, that is the $5,000 


THE COURT: Which i9 the known one. 

MR. PALMIERE: Exhibits 1, 5, 6, 7, and 
being the chcckn from the Auburn Community f'ollego. 

THE COURT: I am not clear on thin. 

I want to get it straight, but I am not straight on 
it now. 
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Which arc the known onco? 

MR. PALMIERE: All of these (indicating) 
THE COURT: Thcoo are the income tax 
returns, and the checks of the Auburn Community College? 

MR. PALMIERE: That is correct. 

T1IE COURT: All right. Now, which is the 


challenged one? 


MR. PALMIERE: The one right here. 

THE COURT: And that is the only one? 

Is that it? I trLll correct it, end thank you for I 

calling it to my attention. 

fi 

(Whereupon, the following took place 

It 

before the Judge end the jury:) 

THE COURT: I stated that come of the 

I 

evidence with regard to the handwriting expert, uhnt 
the handwriting expert did, was he compared the 

I! 

signature and hench/riting to the tax return. Exhibit 1, 

I 

and on Exhibits 5, 6, 7, and 0, which are checks to 

I 

the Auburn Community College with the signature on one 
check, Exhibit 17, and that wao the only comparison 


that he made with respect to this defendant’s handwriting 

i 

There were, you will recall, come comparisons as well, 

I 

of the hnnd;rriting of Ccdronc and Gnlloni, end ns I 
told you, you arc not bound by that expert’s testimony. 
You should make the comparisons yourself and decide 
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whether they were written -- whether the challenged 
docuxnonto wore oigned by the oame peroon who made 
the knotm oignaturoo. Io that oatiofactory? 

MR. PALMIERE: Yea, your Honor. 

THE COURT: All right, proceed. 

Will the guardo please otep forward? 
THE CLERIC: Tho rtltcmatcn arc now 

excused. 

(Whereupon, the guards were cwom by 

the Clerk.) 

The Jury may now retire to begin its 

deliberations. 


(Whereupon, the Jury retired to the 


jury room.) 

MR. PALMIERE: Your Honor, I respectfully 

i 

now move for a mistrial based on the Government o i 

summation. I believe that the Government’s allusion 
co the defendant being responsible for a raid cn 

I 

the residents of the Town of Fleming, and this was not 

| 

certainly borne out by the evidence. I do not think 
that it was a fair comment based upon the evidence 

jj 

in this case. And also his subsequent statements to 

I 

the effect that tho defendant wan involved in a 
conflict ol interest. It in not the charge here and 
I believe that he did not hnveany right to say that. 

u.s. count nLPOhuns 
rCDIFiAl DUILOING 
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I believe that the connotation, "conflllt 

of intereot," de-aonetrateo the - ■ «** | 

ond to .y knowledge, it 1. ™>t a violation of 
of New York State lot an attorney to repreaent an i 

individual agatnat - otrike that. 1 do not be 

1 Mnn of flew York state lew for an 
that It io a violation of | 

r Pho n0 n-.o partloa no long « n 
individual to repreaent the noa .P 

antetivo of that patty doeo not involve 

the representative 

the oair.3 ttanoactiona. In other uotda. tlr. Paatore 
could have, in *y opinion and an interpretation o. 
the laua of To* State, repreoented Ceorone 


tne itiv/j ._ 

« , j the ••lciaing 

mrtci'n unrelated t- 
ulth reepect to other natte. 


Server Frojcct. 


i n io acting 
THE COURT: And even uhli 


ao Tovm Attorney? 

m . PAUHEI®: YOO. air. that uould be 


my opinion. 


tt 11 if acemo to me that 
THE COURT: Well, it -cem 


you are -that ien't conalatent with uhat you ,uat 

onld that the Government ia accuainr, hi™ of anot er 


crime 


crime. 

MR. PALMtERE: I am any ini! that the 
. f the Govommcnt accuninft hlai 

connotation ot tne nov 

it ia an aecuaation of another criminal act^an_ 


- u , count Hi-ronTcri* 
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— 

merely oaying _ 

THE COURT: (Interrupting) I deny the 
motion. The defendant wao an agent In the capacity 
of the Town Attorney, and there woo no diopute in 
the evidence that he and Cedrone formed Ron-Ore while 
he wao Town Attorney, and he had oo.no kind of way for 

| 

Ron-Oro to get the chocko cached end I think that it 
io imponnible to try this cnoc in light of thooe 

i! 

trnnoactiono without nhowing that corruption. I do not 

'! 

think that in thcoe circuir.Gtanceo that in view of 
the Court'o instruetiono at the time, no well as in the 
charge, that the jury would not be concerned with any 
other chargea other than the filing of the faloc return, 

jj 

that there io anything prejudicial, and 1 deny the 

. i 

motion. 

I 

ti 

MR. PALInERE: I except, your Honor. 

TIIE COURT: Off the record. 

(Dincuooion off the record.) 

1 

•i 

THE CLERK: Court otando in rcccoo. 

I 

I 

(Uhercypon, at 9:57 the following 
proceedinga took place.) 

(The jury von cocorted into tho 
courtroom and tho following took place before the 
Judge and the jury:) 

THE COURT: I have your note, and the 

U.t. COURT REPORTERS 
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Juroro roqueot the four chargeo from the bench 
by the Judge. That note ion't quite clear, but I 
thlnlc that Y 7 hut you */nnt to know lo what the four 
clemcntn of the crime charged are. 

You will recall I oaid, in Gumming up, 
before you can convict the defendant you inuot find 
that beyond a rcnoonnblo doubt: 

1. That the defendant oigned the 

: 

return in queotion. There ia no diopute about that. 

|l 

2. That the return contained or waa 
verified by a \7ritten declaration that it waa made 
under the penalty of perjury. There io no diopute 
about that. 


3. That the defendant believed the 
return waa not true and correct no to every notorial 
matter. There io a oharp diopute about that. 

4. That he willingly and knowingly 
oigned and made that return. There io a diopute 
about that. 

All right, you nay retire and continue 

your deliberationo. 

(Whereupon, the jury wno returned to 

the Jury room at 9:59 p.m.) 

T1IE CLERK: Court otandn in recean. 


ii 


ii 


i 

:| 


l 



(The Jury wno encorted into the courtroon 
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1 

i 

at 12:08 a.m. and the following took place before the 


1 

2 

Judge and the Jury:) 


1 

3 

THE CLERK: Court ia in ocooion; plenoe 

• 


4 

be ocnted. 


1 

5 

THE COURT: I am adviocd by the Ilarohal 


1 

6 

that you have nokad haw much longer you muot 


m 

•y 

7 

deliberate. 


i 

8 

Of couroe, that io up to you. You are 



9 

the ones v:ho are to decide the cane. I want to oay 


■ 

10 

to you that thin in fundamentally a pretty oimple case. 


i 

11 

Did the defendant have more income in the year 1971 

1 

i 

12 

than he stated on hio income tare return? Yeo or no; 


■ 

13 

to youraclvao. 


1 

14 

If he did have more income, did he know 


i 

ir» 

'i 

that he had more income? 

■ 

16 

If he knew that he had it, did he 


1 

17 

deliberately underntate it on hio return, contrary 


i 

18 

to what lie himoclf believed, and did he do it 



19 

intentionally, knov/ingly end wilfully? 


1 

20 

New, I don't think that io ouch a very 

. 


21 

difficult caoe on the evidence, in thio caoe, to answer 


■ 

22 

those quoctlono; either yen or no. 

| 

■ 

:•:» 

And I would nay to you, in a largo 


i 

24 

proportion of cnoca that nbnolute certainty cannot be 


i 

2f, 

expected. 


■ 

u.s. count nLPonrrns 
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Oh, your verdict rauot be the verdict 
of each individual juror, and not a mere acquicocence, 
and the conclusion of hio fclloun. You should examine 
the queotiono aubmitted to you with condor, and with 
a proper regard and deference to the opinion of each 
other. It ia your duty to decide the caae if you con 
conncicntlouoly do ao. 

You ohould liaten with a diapoaition to 
be convinced, to each other'a arguments. If much the 
larger number of you ia for conviction, a diaaenting 
juror ohould consider whether hio doubt ia a reaoonable 


one. 


When it makoo no impreoaien upon the 
mindo of oo many other jurora who arc equally honent, 
equally intelligent, and equally impartial. 

If, on the other hand, the majority ia 
for acquittal, the minority ought to ask themoelveo 
whether they night not -- whether they might not 
reasonably doubt the correctncoo of a judgment which 
wao not concurred in by the majority. 

Uhile undoubtedly the verdict of the 
jury ohould represent the ■ ninionn of each individual 
juror, it by no manna follows that opinions may not bo 
exchanged by conference in the Jury room. The very 
object of the jury oyatem in to oecurc unanimity by a 
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comparison of views, and by arguments amonf» the jurora 
themselves. 

If n Juror finds that a large majority 
of the jury ia taking a different view of hio view 
or her view, he or nhe chould lioten to their argument3, 
and with a diotrunt of hio or her cam Judgment. A 
Juror muot not g° to the Jury room with a blind 
detcmi.tation that the verdict shall rcprcoont hi3 
opinion of the caoe at that moment. A Juror must 
not close his cye3 to the arguments of men who are 
equally honest and intelligent aa himself. 

New, this ease has been on trial here 
for three or three and a half days. I as!; you, 
therefore, to go back into the jury room in the light 
of thin instruction, and do your best to reach an 
agreement r.nd a verdict. 

You may retire. 

(Uhereupon, the jury was returned 
to the jury room.) 

THE CLERIC: Court ntando in rccen3. 

(Uhereupon, the Jury returned to. the 
courtroom at 12:45 a.m.) 

THE CLERIC: Court in now in neonioa; 
please bo ocatcd. 

Ladies and gentlemen of the jury, have 

u-t. coumt RU'onTcnj 
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i 

you agreed upon a verdict, and if oo, how do you- 


™ 2 

find, and who ohall nay for you? 


1 3 

THE FOREMAN: We find the defendant 


■ 

4 

guilty of Count 1 on the indictment. 


■ 5 

THE CLERK: Hearken, ladies and 


1 6 

gentlemen of the jury, to your verdict no the Court 


■ 

7 

hno recorded. And you any that you find the defendant. 


® 8 

Vito Pastore, guilty as charged, and no say you all? 


1 9 

(Whereupon, the Jury answered in the 


■ 

10 

affirmative. ) 

( 


" 11 

• 

MR.’.PALMIERE : May I have the jury 


1 12 

polled? 


MB 

■ 13 

THE COURT: Poll the jury. 

14 

THE CLERIC : Ladies and gentlemen, no your 

l 

1 

nemo in called, please otnto your vcrdxct. 

1 

■ 16 

Irene Bolowsky. 


1 

17 

JUROR HO. 1 (Bolowsky) : Guilty. 

| 

I 18 

THE CLERK: Donald C. Slate. 

ll 

| 

■ 19 

JUROR 110. 2 (Slate): Guilty. 

1 

1 

20 

THE CLERK: Paul J. Mattie. 


a 2i 

JUROR MO. 3 (Mattie) : Guilty. 


■ 

THE CLERK: Mina B. Baxter. 

it 

1 

2.1 

JUROR MO. 4 (Banter) : Guilty. 


1 24 

THE CLERK: Mary 0. DeBonlt. 


m 25 

JUROR NO. 5 (DcBoalt) : Guilty. 

1 

1 

u.s. c jot ntponirm 

1! 
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THE CLERK: John Broim. 
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JUROR HO. 6(Brown): Guilty. | 

THE CLERK: Chnrlco B. Glndlc. 

JUROR TO. 7 (Gladlo): Guilty. 

THE CLERK: Horman Bcrlinoki. 

JUROR IIO. 0 (Bcrlinoki) : Guilty. 

THE CLERK: Grace M. Scitcr. 

JUROR HO. 9 (Scitcr): Guilty. 

THE CLERK: Betty J. Hell. 

« 

JUROR no. 10 (Moli) : Guilty. 

i 

THE CLERK: Walter G. Fiflcr. 

■I 

JUROR no. 11 (Fiflcr): Guilty. 

TIIE CLERIC: Joseph G. Mullen. 

JUROR IIO. 12 (Mullen) : Guilty. 

THE COURT: All right. I went to thank 
you for the conscious attention which I knew that 
you have given to the caoc, and for deciding the case. 
Had you not decided it, it would only mean that we 

! 

would have to try thin all ever again, and that would 
have been a burden on everyone. 

I was afraid that if I let you go over 
the weekend, the evidence would be gone fron your mind. 
And I did not frankly think it would toko you thin 
long, an it did, to decide. Ilthink that I could have 
decided it in about ton ninuten. But that decision wno 
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____L 

youro, and I am oorry chat you otayod oo late. 

I had no choice other than to lock |j 

you up for tho whole night, and let you deliberate 
tomorrox/, and that waon't feaoiblc bccnuoc there Just 
waon't a place where we could pet you all together, 
and wo had to have you all under one roof, but we 


would have had to work it out come uay. 

Good night, and have a nice weekend, 
and report at 9:30 Monday morning. 

(Whereupon, the jury wno excuoed.) 

) 

MR. PALMIERE: Your Honor, I respectfully 
move this Court to cet aoide the verdict on the.ground 
that it io againot the weight of criminal evidence. 

THE COURT: Denied. 


MR. PALMIERE: Exception. 

jt 

* 

T11E COURT: November 13th for ocntencing, 
at 10 o’clock, here in Syracuoo. What lc the bail 

OtOtUD? 


MR. PALMIERE: The defendant io on hio 
ovai recognisance, and I would like it continued. 

MR. LOWE: All right with the Covemnunt. 

THE COURT: Tho defendant la relennod 
on hio own recognisance pending tho ncntence, nn<l I 
want a pre-oentcnce report. 

I might oay that, gentlemen, I certainly 


t 

| 

. 

S 

! 

! 

i 
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appreciate the profcooional way in which both of 
you tried thio caao. The defendant had unuounlly 
fine rcpreocntntlon. Tliat io all we can aolc in -hin 
procooa. 

HR. PALMIERE: Thank you. 

THE CLERIC: Court otanda in rcccoa 
until 10 n.m. on Honday. 

(Whereupon, the proceeding \7cre 

adjourned.) 
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United State* of America vs. 


Northern !) 


Vito Pastor© 


In itic presence of tl*c attorney fin tl»r I'.ovcrmucnl 
tin* dcfcidjiit in |»t*i von on tlm date — 


llnwi tn |Kr mull xivivrO OrluiiJaii' fi£lti'l«a <••*"•«! J*"t 
lun iiiinntl 4|i|***lMlnl l.» H r «m«il aewi H.r .f* |l.rm»r<»o » 

Norman Paliftl'ni _ ___ 

, jNiiiif <•! I'Mimal] 


l_JWlfllOUl CXJlJNM.I. 


>; ifiuant \ 


JUDGMENT 


l • i.i :**f contrary 
T <r (.ctcr.lant U 

li o (2)* 
■••nilcJ, 
period • 
of ll:e 
vbat tea 


The court liked »hclhrr defendant hij anythin/ lo tar ~try jjcVrmt ihoolri not he pronounced. ti• 
was chown, or appeared to the court, the court iJjurJpetl the defendant /uilty *c cha»Red and conv.ctf :t : 
hereby coriimlired to Hie tu-.le.dy ol lire Mlomey Ctne-l! or hn aulh.ttirt-d rrpreo-nleliM lor l.etpehoe.rn. : '■ 

yenro, IXtrr.uaiil to Title 10, United States Critic, Section •••■' 
with provioinii tlmt lie lie con f ined In s Jail-Typo Jnsl'ltut ■ 
of Six (b) months, «ra> provided In the I'iorcr.aid section. 1 
remainder of the sentence iu suspended tiul defendant it pi', 
for the remainder of the sentence, to cctmr.ence upon rxpji ... 
subject to the standing probstien order of this Court. 


SENTENCE 

OR 

PROBATION 

0R0ER 


Doing that the defendant resign from the B 


SPECIAL 

CONDITIONS 

OF 

PROBATION 


ADDITIONAL 

CONDITIONS 

OF 

PR00ATI0N 


The court order* teirnmitim-nl lo Ihc cuilutly ul luc* Attorney C.'octi. .tod recommends, 


, ii ihf Clvrh deliver 
of th-% judgment 
coi lo the U S. Mar- 

... ri.flf d OfflCCF. 


COMMITMENT 

RECOMMEN¬ 

DATION 


ttCNcoav . 

I y i U.S. OHIMtl Judf* 


s/^Lloyd F. MncMahon 


•| OC**UTV 
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fjfjf klt no. ^ ^ 
























UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 


Appe11ee, 


-vs- 


VI TO M. PASTORE, 


Defendant-AppeIlant 


AFFIDAVIT OF SERVICE BY MAIL 


Docket No. 75~1428 


STATE OF NEW YORK ) 

COUNTY OF MONROE ) SS: 
CITY OF ROCHESTER ) 


JUDITH HOPKINS, being duly sworn, deposes and says: 
deponent is not a party to the action, is over lo years of age and resides at 

Rochester, New York. . . , , 

On February 10, 1976, deponent served the within Brief tor 

Appellant and Appendix for Appellant upon James M. Sullivan, Jr., United 
States Attorney, Northern District of New York, George Lowe, Esq., of counsel 
attorneys for United States of America in this action, at Federal Building, 
Syracuse, New York, the address designated by said attorney for that purpose by 
depositing a true copy of same enclosed in a post-paid properly addressed wiapper 
in a post office under the exclusive care and custody of the United States 
Postal Service within the State of New York. 



Sworn to before me this 
10th day of February, 1976. 













